IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF COLORADO

In re:                                                                                Case No. 11-16045-SBB
George Armando Castro and
Maria Concepcion Castro
Debtors,                                                                              Chapter 7
________________________________ 

Kondaur Capital Corporation,

Movant, 

George Armando Castro,
Maria Concepcion Castro 
and, M. Stephen Peters, Chapter 7 Trustee,

Respondents.

____________________________________________________________________________

                                      
DEBTORS’ OBJECTION TO MOTION FOR RELIEF FROM AUTOMATIC STAY FILED BY KONDAUR CAPITAL CORPORATION
____________________________________________________________________________ 
George Armando Castro and Maria Concepcion Castro, (“Debtors”), file their Objection to Kondaur Capital Corporation’s (“Kondaur”) Motion for Relief from Automatic Stay, and in support thereof, the Debtors state as follows:
1. Debtors deny such averments in ¶1 of Movant’s motion to the extent that movant claims a valid lien on the subject property.
2. Debtor denies all averments in ¶2 of Movant’s motion particularly such statement as it relates to the Deed of Trust being executed by George Castro.  George Castro was not named as a party to such instrument nor did George Castro execute such instrument.
3. Debtor denies averments in ¶3 of Movant’s motion to the extent that such averment purports a security interest in favor of Movant.
4. Debtor denies ¶5 of Movant’s motion to the extent that Movant claims to be the beneficiary of the first deed of trust. 
5. With regards to ¶’s 6 and 7 of Movant’s motion, debtor denies that any money is owed to Movant.

6. Debtor denies ¶’s 11, 12 and 13 of Movant’s motion, particularly such statements regarding the advancement of any funds for the payment of taxes and insurance on the subject property.
7. With regards to ¶16 of Movant’s motion, Debtor objects to an award of any fees or costs to Movant as Movant has no legal basis upon which to bring this motion or any legitimate interest in the subject property.
8. Rule 9011(b)(3) of the Bankruptcy Rules requires certification by counsel for the Movant that its allegations and factual contentions have evidentiary support.  
9. Further, Rule 4001 makes stay relief a contested matter and provides that Rule 9014 governs such proceeding.  Rule 9014, in turn refers to Rule 7017 which imposes Rule 17 of the Federal Rules of Civil Procedure.  Rule 17 requires that actions be prosecuted in the name of the real party in interest.  See In re Hwang, 396 B.R. 757, 766-67 (Bankr. C.D. Cal 2008)
10. The Deed of Trust, the lien Movant purports to own and upon which this motion is based, was not executed by George Castro and therefore no consent was given by George Castro to encumber his interest in the subject property.
11. Debtor denies that any such lien was assigned to the movant.  Heather Deere, counsel for the Movant states to this court that the Deed of Trust was assigned to Movant on November 17th of 2008.  However, in December of 2008 Heather Deere stated to the District Court and the Public Trustee for Jefferson County that National City Bank was the “Current owner of the Evidence of Debt”.  Then,  in January of 2009 Heather Deere again states to the District Court and the Public Trustee for Jefferson County that National City Bank was the “Current owner of the Evidence of Debt”;  this, after the date Heather Deere would have this court believe the loan was transferred to the Movant here.  See Exhibits “A and B”.   
12. Debtor requests that this court take judicial notice of Exhibits A and B as such exhibits are a part of the Jefferson County public records.
13.  Both affirmations cannot be true.  Such clearly conflicting documents submitted in two different courts by the same counsel smacks of fraud.  Debtor objects to the admissibility of the assignment referenced in Movant’s ¶2 and hereby moves to strike such document.
14. Debtor objects to the relief sought by Movant as the lien upon which Movant bases its interest does not designate Debtor’s home as the subject property.
15. Debtor objects to the relief sought by Movant as the loan transaction to which such lien interest purports to secure, was rescinded on January 6, 2009.  Therefore the promissory note was cancelled,  no money is owed to Movant and Movant cannot legally hold a valid secured lien as there is no indebtedness upon which such lien can be based.  See Exhibit “C”.   Furthermore, any transfer of a security instrument without the promissory note or absent any evidence of debt to which it purports to secure, is a nullity, of no force or effect.  

16. Debtor requests that this court take judicial notice of Exhibit C as such exhibit is a part of the Jefferson County public records.
17. On January 21, 2009, George Castro and his brother Luis Castro conveyed a 50% interest in the subject property to Sherron L. Lewis Jr.  The conveyance was memorialized by deed recorded in the public records of Jefferson County on March 4, 2009.  See Exhibit “D”.   
18. Debtor requests that this court take judicial notice of Exhibit C as such exhibit is a part of the Jefferson County public records.
19. Sherron L. Lewis Jr. filed a petition under Title 11 on April 15, 2010.  That case was docketed under 10-B-16195 and is currently under appellate review. The Movant filed a motion for relief in Lewis’s bankruptcy case but was granted relief related to a property other than the subject property here, therefore any continued action against the subject property is a violation of the §362 stay provisions currently in place in Lewis’s bankruptcy case.  As such, Debtor objects to any relief granted in this matter.
20. Movant states in its ¶2 that the Deed of Trust was reformed pursuant to a December 14, 2010 order issued by the District Court for Jefferson County.  Such order is nullity for three reasons: 1) Sherron L. Lewis Jr was made a party to such action as Lewis was a record owner of the subject property; the same property purportedly subject to the Movant’s motion here.  Lewis was made a party to such action during the pendency of his bankruptcy case; 2) Lewis was not served notice of such action affording him an opportunity to appear and defend his property interest and finally; 3) No relief was ever sought by the Plaintiffs, cross-claimants or any other parties to such case, to proceed against Lewis or Lewis’s interest in the subject property which was listed in his bankruptcy petition and therefore part of the bankruptcy estate protected under §362 of Title 11.  As such the proceeding itself, designated as Case # 2007cv8794 and any related order affecting Lewis and Lewis’s property interest,  violated the §362 stay provisions in place at the time in the bankruptcy case of Sherron L. Lewis Jr. and is therefore VOID, as a matter of law.
CONCLUSION
21. Movant’s motion and evidentiary support submitted here is not only confusing, but conflicted.  Simply put, the Movant and its counsel, have violated federal law and continue to do so here as the allegations, evidentiary support and conflicting statements to the various courts upon which Movant relies, cannot legally be enforced or given any validity against the backdrop of clear cut law.
22. Movant claims to have been assigned the promissory note and deed of trust in November of 2008 but failed to record such assignment until February of  2011, over 2 years after the record interest of Sherron L. Lewis Jr.  As such, pursuant to C.R.S. §38-35-109(1), the Movant’s interest, if in fact Movant has any interest at all, is legally inferior to the interest of Sherron L. Lewis Jr.  
23. The deed of trust upon which the Movant’s purported interest is based, has the wrong property address and was only executed by one of the co-owners of the subject property and is therefore unenforceable.
24. The related loan transaction was rescinded January 6, 2009 and additionally, the monetary obligation was discharged on November 9, 2010 in Bankruptcy case No. 10-11325-HRT.  The Movant’s attempt to perfect a purported lien against the same property subject to the bankruptcy case in 10-11325-HRT after the filing of such petition,  after the discharge of such petition and after the filing of Sherron L. Lewis Jr’s petition,  clearly violates the applicable §362 stay and is therefore a nullity.
25. Movant has no legitimate interest in the property subject to its motion, recorded or otherwise.

26.  Movant has no standing to bring this motion and finally.

27.   Movant is not the real party in interest to bring this motion, a prerequisite clearly set forth in Rule 17 of the Federal Rules of Civil Procedure. 
28. Debtor objects to any waiver of the stay period provided in Rule 4001(a)(3) of the Federal Rules of Bankruptcy Procedure.
WHEREFORE, the Debtors asks that this Honorable Court deny the Motion for Relief filed by Kondaur Capital Corporation and for any further relief the Court deems appropriate.

Respectfully submitted this July 18, 2011.

____________________________


____________________________



George
 Armando Castro



Maria Concepcion Castro
CERTIFICATE OF MAILING
I, the Debtor, certify that the foregoing Debtors’ Objection To Motion For Relief From Automatic Stay filed by Kondaur Capital Corporation was served upon the following by U.S. mail, postage prepaid this July 18, 2011 to the address below.

Law Offices of Michael P. Medved, P.C.

355 Union Blvd., Suite 302


Lakewood, CO 80228


303-274-0155

___________________________ 

George Armando Castro
